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Jonathan E. Levitt, Esq. (admitted Pro Hac Vice) 
Todd Mizeski, Esq. (Pro Hac Vice application to be submitted) 
Steven L. Bennet, Esq. (Pro Hac Vice application to be submitted) 
Frier Levitt, LLC 
84 Bloomfield Avenue 
Pine Brook, NJ 07058 
(973) 618-1660 
(973) 618-0650 
jlevitt@frierlevitt.com 
tmizeski@frierlevitt.com 
sbennet@frierlevitt.com 
 
John C. Marcolini (019530) - jcm@imlawpc.com 
Daniel P. Velocci (025801) - dpv@imlawpc.com 
IANNITELLI MARCOLINI, P.C. 
5353 North 16th Street, Suite 315 
Phoenix, Arizona 85016 
(602) 952-6000 
 
Attorneys for Petitioner, Mission Wellness Pharmacy, LLC 
 
 

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 

Mission Wellness Pharmacy, LLC, 
 
   Petitioner, 
v. 
 
Caremark LLC; Caremark PCS, LLC; 
SilverScript Insurance Company, 
 
                                 Respondents. 
 

No. 2:22-cv-00967-GMS 
 
 

APPLICATION TO CONFIRM 
ARBITRATION AWARD 

    Petitioner Mission Wellness Pharmacy, LLC (“Petitioner” or “Mission 

Wellness”), respectfully petitions the Court, pursuant to the Federal Arbitration Act 

(“FAA”), 9 U.S.C. § 9 for an order confirming the final arbitration award (the “Final 

Award”) issued by the American Arbitration Association (“AAA”) arbitrator in the 

binding arbitration (the “Arbitration”) between Mission Wellness and Respondents 

Caremark, LLC; Caremark PCS, LLC; and SilverScript Insurance Company (collectively, 

“Caremark” or “Respondents”), entitled Mission Wellness Pharmacy, LLC v. Caremark, 
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LLC; Caremark PCS, LLC; and SilverScript Insurance Company, AAA Case No. 01-19-

0000-3552 (the “Arbitration”), and requests that the Court enter judgment upon the Final 

Award in its entirety. This Application is supported by the following Memorandum of 

Points and Authorities and is made on the following grounds. 

PRELIMINARY STATEMENT 

Petitioner seeks confirmation of the Final Award, which provides findings of fact 

and conclusions of law applicable to the parties’ ongoing dispute, because Respondents 

have refused to satisfy the Award. Respondents’ conduct predating this application 

consists of threats to initiate legal action against Petitioner and terminate it from 

Respondents’ network if Petitioner files this instant Application even though the parties’ 

arbitration agreement (the “Agreement”) and federal law provides for the relief sought 

herein. While Respondents may argue this Application violates the parties’ Agreement, 

Respondents are without recourse in law or contract, and should not be allowed to use 

inapplicable confidentiality or arbitration agreements, that have no bearing on the parties’ 

underlying arbitration, as a sword to punish Petitioner for prevailing under the law and 

the Agreement governing the underlying Arbitration. Petitioner makes this Application 

simply to request that the Court exercise its power, as authorized by the Federal 

Arbitration Act (the “FAA”), to confirm the Final Award.  This confirmation not only give 

effect to the parties’ Agreement, but it also prevents Respondents from frustrating the rule 

of law and/or the Agreement.  

MEMORANDUM OF POINTS AND AUTHORITIES 
PARTIES, JURISDICTION, AND VENUE 

 
1. Petitioner is a limited liability company with its principal place of business 

at 2424 Mission Street, San Francisco, California 94110. Petitioner has two (2) members, 

Maria Lopez and Daniel Andrzejek, each a citizen of and domiciled in San Francisco, 

California.  

2. Upon information and belief, Respondents Caremark, LLC, Caremark PCS, 

LLC, and SilverScript Insurance Company are each limited liability companies, 
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respectively, organized and existing under the laws of Delaware with their principal 

places of business located in Woonsocket, Rhode Island. 

3. This is a proceeding to confirm an arbitration award arising under Section 9 

of the Federal Arbitration Act (“FAA”), 9 U.S.C. § 9.  

4. This Court has subject matter jurisdiction over this action pursuant to 28 

U.S.C. § 1332 because the parties are citizens of different states and the amount in 

controversy in the underlying arbitration exceeds the sum or value of $75,000, exclusive 

of interest and costs.  

5. Venue is proper in this judicial district pursuant to 9 U.S.C. § 9 because the 

Arbitration occurred in this district. 

BACKGROUND 

6. The parties entered into an Agreement requiring them to submit to 

arbitration “any and all disputes between Provider and Caremark… including but not 

limited to, disputes in connection with, arising out of, or relating in any way to, the 

Provider Agreement or to Provider’s participation in one or more of Caremark’s networks 

or exclusion from any Caremark networks between Provider and Caremark.”  A true and 

correct copy of the Arbitration Agreement is attached as Exhibit A-1 of Declaration of 

Daniel Andrzejek in Support of Petition to Confirm Arbitration Award and Motion to 

Confirm Arbitration Award (the “Andrzejek Declaration”), submitted herewith as Exhibit 

A to the Application. 

7. On January 31, 2019, Petitioner initiated Arbitration with the AAA pursuant 

to the Arbitration Agreement and was assigned Case Number 01-19-0000-3552. The 

arbitration involved a dispute regarding numerous breach of contract claims, among other 

things. 

8. On May 18, 2022, the Arbitrator issued his Final Award in favor of Mission 

Wellness in the total amount of $3,662,099.47, calculated as: $2,127,466.00 in damages; 

$247,279.29 in pre-judgment interest; and $1,287,354.18 in attorneys’ fees, costs and 
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expenses. A true and correct copy of the Arbitrator’s Final Award is attached as Exhibit 

A-2 of the Andrzejek Declaration. 

9. On May 19, 2022, Petitioner sent an email to counsel for Respondents 

requesting that Respondents confirm whether they would pay Petitioner $3,662,099.47, 

calculated as: $2,127,466.00 in damages; $247,279.29 in pre-judgment interest; and 

$1,287,354.18 in attorneys’ fees, costs and expenses, no later than May 26, 2022. Petitioner 

also reminded Respondents’ counsel that interest on the award began to accrue on a per 

diem basis beginning May 18, 2022. Exhibit A-3 of the Andrzejek Declaration.  

10. On May 24, 2022, counsel for Respondents sent an email responding to 

Petitioner, stating that Respondents “would not be in a position to respond to 

[Petitioner’s] request by [May 26, 2022].” Respondents also threatened to not only 

terminate Petitioner from Respondents’ network, but to initiate litigation against 

Petitioner if it sought to confirm the Final Award. 

11. Counsel for Petitioner responded on May 25, 2022 stating that although 

Respondents threats were unfounded and not supported by the Agreement governing the 

parties’ arbitration, Petitioner agreed to provide Respondents with an additional seven (7) 

days, or until June 2, 2022 to confirm in writing whether they would fully comply with the 

Final Award. Id.  

12. As of the date of this filing, Respondents have not confirmed whether they 

will comply with the Arbitrator’s Final Award and pay Petitioner the damages, accruing 

interest, and attorneys’ fees ordered therein. Indeed, Respondents never intended to 

comply with the Final Award. As indicated in footnote 1 of Respondents’ Response In 

Support of Petitioner’s Motion to File Application to Confirm Arbitration Award Under 

Seal, Respondents indicated that a Motion to Vacate the Final Award is forthcoming (Doc. 

8). While the Final Award demonstrates Respondents’ failure to comply with federal law, 

their telegraphed Motion to Vacate signals their lack of accountability and responsibility.  

13. The Arbitration Agreement governing the parties’ arbitration proceedings 

provides that “the award of the arbitrator(s) will be final and binding on the parties, and 
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judgment upon such award may be entered in any court having jurisdiction thereof.” See 

Exhibit A-1 of the Andrzejek Declaration.  

14. Thus, Petitioner now seeks to exercise its right under 9 U.S.C. § 9 and the 

parties’ Agreement to file this instant Petition seeking an Order from this Court 

confirming of the Arbitrator’s Final Award of damages, pre-judgment interest, and 

attorneys’ fees, costs and expenses. 

LEGAL AUTHORITY 

The parties’ Agreement includes a provision to arbitrate disputes before an 

arbitrator of the AAA, as well as a provision that such arbitrator’s awards “will be final 

and binding on the parties, and judgment upon such award may be entered in any court 

having jurisdiction thereof. Exhibit A-1 of the Andrzejek Declaration. Under the Federal 

Arbitration Act, any party to an arbitration may, “at any time within one year after the 

award is made,” “apply to the court … for an order confirming the award.”  9 U.S.C. § 9. 

“A confirmation proceeding under 9 U.S.C. § 9 is intended to be summary; confirmation 

can only be denied if an award has been corrected, vacated, or modified in accordance 

with the Federal Arbitration Act.”  Taylor v. Nelson, 788 F.2d 220, 225 (4th Cir. 1986); see 

also Hall Street Assocs., L.L.C. v. Mattel, Inc., 552 U.S. 576, 582, 128 S.Ct. 1396, 1402 (2008) 

(“An application for any of these orders will get streamlined treatment as a motion, 

obviating the separate contract action that would usually be necessary to enforce or tinker 

with an arbitral award in court. § 6. Under the terms of § 9, a court ‘must’ confirm an 

arbitration award ‘unless’ it is vacated, modified, or corrected ‘as prescribed’ in §§ 10 and 

11.”) (footnote omitted). (“[T]he Court’s function in confirming or vacating an arbitration 

award is severely limited. If it were otherwise, the ostensible purpose for resort to 

arbitration, i.e., avoidance of litigation would be frustrated.” Amicizia Societa 

Navegazione v. Chilean Nitrate & Iodine Sales Corp., 274 F.2d 805, 808 (2d Cir. 1960). 

“[A] party's failure to petition to vacate an arbitration award within the relevant 

statutory limitations period will preclude the assertion of affirmative defenses in a 

subsequent action to confirm the award.” Int'l Longshoremen's & Warehousemen's Union, 
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Local 32 v. Pac. Mar. Ass'n, 773 F.2d 1012, 1019 (9th Cir. 1985); accord Brotherhood of 

Teamsters & Auto Truck Drivers Local No. 70 v. Celotex Corp., 708 F.2d 488, 490 (9th 

Cir.1983); Sheet Metal Workers' International Association, Local No. 252 v. Standard Sheet 

Metal, Inc., 699 F.2d 481, 483 (9th Cir.1983). 

In the underlying Arbitration, Petitioner alleged, among other things, that 

Respondents assessed certain fees against Petitioner in violation of the parties’ contractual 

relationship. After a full hearing and testimony, the Arbitrator issued his Final Award on 

May 18, 2022 awarding Petitioner $3,662,099.47, calculated as: $2,127,466.00 in damages; 

$247,279.29 in pre-judgment interest; and $1,287,354.18 in attorneys’ fees, costs and 

expenses. See Exhibit A-2 of the Andrzejek Declaration.  

The Final Award was entered less than one year ago. This Application for an Order 

confirming the Final Award is timely. Further, the Final Award has not been vacated, 

modified, or corrected, nor has any party sought to vacate, modify or correct the Final 

Award pursuant to the FAA. As such, the Application should be granted. 

 WHEREFORE, Petitioner respectfully requests that this Court enter an Order: 

A. Confirming the Arbitrator’s May 18, 2022 Final Award in its entirety and 

entering judgement thereon; 

B. Granting Petitioner post-judgment interest on the Final Award in the amount 

of $576.911 per day in accordance with A.R.S. § 44-1201, from May 18, 2022 until 

the Final Award is fully satisfied; and 

C. Granting such other and further relief as may be appropriate. 

 

RESPECTFULLY submitted this June 20, 2022. 

     IANNITELLI MARCOLINI, P.C. 
 
 
     By /s/ Daniel P. Velocci 

Daniel P. Velocci 
John C. Marcolini 
Attorneys for Petitioner 

 1 Calculated as $3,662,099.47 x 5.75% (1% plus the prime rate of 4.75%) divided by 365.  
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FRIER LEVITT, L.L.C. 
 
 
By /s/ Jonathan E. Levitt, Esq.  

Jonathan E. Levitt (admitted Pro Hac Vice) 
Todd Mizeski (Pro Hac Vice application to be 
submitted) 
Steven Bennet (Pro Hac Vice application to be 
submitted) 
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	Daniel P. Velocci
	John C. Marcolini
	Attorneys for Petitioner



